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Dear Mr. Caton:

Re: RM-8643 - Petition for Rulemaking of Pacific Bell Mobile Services Regarding a Plan for
Sharing the Costs of Microwave Relocation

Yesterday, James Tuthill, General Counsel and Vice President, External Affairs, Pacific Bell
Mobile Services, Paul Milgrom, Professor, Stanford University and I met with Gregory Rosston,
Deputy Chief Economist, Evan Kwerel, and William Sharkey of the Office of Plans and Policy;
Jackie Chorney, Legal Assistant to the Wireless Telecommunications Bureau Chief; Rosalind K.
Allen, Chief, Tom Dombrowsky, and Linda Kinney, Commercial Radio Division, Wireless
Telecommunications Bureau; Peter A. Tenhula and Lisa Higginbotham of the Office of General
Counsel; Rudolfo M. Baca, Legal Advisor to Commissioner Quello; Lisa B. Smith, Senior Legal
Advisor, and Robert Tanner, intern, Office of Commissioner Barrett; and David Furth, Special
Advisor to Commissioner Chong. In addition, Mr. Tuthill and I discussed these same matters
with David R. Siddall, Legal Advisor to Commissioner Ness. Today, we met with Ruth
Milkman, Senior Legal Advisor to Chairman Hundt to discuss these issues. Please associate this
material with the above-referenced proceeding.

We are submitting two copies of this notice in accordance with Section 1.1206(a)(l) of the
Commission's Rules.
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Please stamp and return the provided copy to confinn your receipt. Please contact me should
you have any questions or require additional information concerning this matter.

Sincerely,

Attachments (3)
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David Furth
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Ruth Milkman
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Lisa B. Smith
Robert Tanner
Peter A. Tenhula



September 22, 1995

The Honorable Reed E. Hundt
Chairman
federal Communications Commission
1919 N Street, N.W.
Room 814
WashiDaton, D.C. 20SS4

Dear Chairman Hundt:

The Penonal Communications IDdustry Association ("PCIA") hereby submits the enclosed
materials detailiDa an issue of vital impona.nce to the iDdus1ry tbat bu arisen in cOnDeCtion with the
attempts of various members of PCIA to deploy DeW PersoDll CommUDications Services ("PCS").
PCIA represents virtually all major players in the licensed PeS industry wbo have been actively
involved throughout the Commission's proceedinp leadina to the allocation of spectrum for PCS and
the promulgation of rules lovernina the relocation of iDcumbent microwave systems from that
spectrum. As that relocation process bu proceeded,. it bas become evident tbat certain parties are
seekinJ to misuse the Commission's rules to IICUIe wiDdfall paymems weD beyoDd the tull cost
compensation and comparable alternative facilities to whicb they are entitled.

As a result, PCIA and its members have taken the lead in brinling these concerns to the
attention of the fCC together with their collective recommeDdations for measured. adjustments to the
existing transition rules to inhibit sucb abuses wbile at the same time maintaininl microwave
incumbents' lelitimate ripu aDd protections. PCIA urp. your prompt adoption of these proposals
in order to ensure that the vast public interest beDeftlS of PCS are not UDduIy delayed and that the
substantial expected divideDds from PCS auctions aDd deployments are DOt diverted from the
government aDd consumers.

Mart Golden
Vice-President. IDdaIIll')' Affairs

cc:: CCDlllilfiowr AIrINw C.~
C...... IIdIIUe B. CboD&
C~s-aNeu

Commiuioaer JIIIIII H. QueIlo

1019 19th Sttftt SW. Suite HOO
Wuhiftlron. DC 20036·5105
Tel: ZOZ~7~iiO
FlAX: 20Z~i-6987

KIA it'"CMI,Ii••m "dw PII'IIMl 0

1501 Duke Street
Alexaadria. VA 22314·34;0
Tel: 703·739·0300

. Fax: 703·836·1608
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THE FCC'S CURRENT MICROWAVE RELOCATION RULES

Lim"- of Aydloped ,.,••1~DIsetIgm Scn1ce ("PeS") Spec;trum
WIll Be Iayedcd in DglqJill 11Ieir Sa;ticM ugtU h''''' of Microwave Links
Arc Flat Rcloqtcd. In its Emergm, Technologies docket, the Commission allocated
the spectrUm at 1850-1910 MHz aDd 1930-1990 MHz to licensed PCS. That spectrum
was divided into three 30 MHz blocks and three 10 MHz blocks. Two of the 30 MHz
blocks were designated for licensing on a Major Traclina Area ("MTA") basis, and the
remaining 30 MHz block as well as the 10 MHz blocks are to be licensed on a
geographically smaller Basic Trading Area ("BTA") basis.

The PeS spectrum is currently home to approximately 4500 microwave links
(approximately 9000 licenses). These links must be relocated to other frequencies in
order to permit the construction of PeS systems aDd the deployment of exciting new
services by the auction winDers. The liDks are distributed throupout the A-F blocks in
varying concentrations, as illustrated in the chart appended as Attachment A. The
ability or inability to relocate these microwave links rapidly will directly affect how
soon the public receives the benefit of innovative competitive services and the value of
the yet to be auctioned C, D, E & F block PCS spectrum.

Nut"",••,·,. tile 1m 01'11II .*C... tile Cumgt BuIrs_tie IlCy T. rr Pwlod r. 11m.. res for At
Least Another 5 to 7 Yws. The FCC's transition rules for the ET spectrum ensure
that relocated incumbent licensees will receive full cost compensation and comparable
alternative facilities. Tbey further envision that the relocations will be accomplished
through voluntary negotiations between auction winDers aDd microwave licensees
followed, if necessary. by a mandatory good faith negotiation period and the ultimate
possibility of involuntary relocation.

The relocation time periods differ depeDdiDa upon die DItW.'e of tbe microwave
system and the identity of tbe PCS entity _kina relocation. NOll-public safety
microwave systems relocated by PeS licensees will bave a two-year voluntary
negotiation period, followed by a m.year mandatory ueaotiation period. Non-public
safety incumbents relocated by UTAM, tbe UDliceDsed PeS frequeDcy coordinator,
bave only a oDe-year mandatory aeaoCiation period. All public safety microwave
systems have a three-year voluDtary period. fonowed by a two-year mandatory period.
(See Attachment B)

Once an agreement to relocate a microwave liDk bas been reacbecl.
approximately ODe year will be aecessary to secure aU required authorizations,
engineer. and construCt a comparable alternative system. Moreover. UDder tbe rules. a
microwave licensee is enIitled to be retumed to its oriIiDal frequeDcies if. wi1biD. one
year after accep1aDCe of new facUities, tbe facUities prove not to be comparable in
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terms of perfOl'lDlDCe (this is refemd to as the "testiD& period"). Any dispute
resolution~ required as a reault of disagreement amona the panies after the
close of the m.Matory neloliation period may create additional delays. (See
Attachment C)

As a result, the relocation period for a DOn-public safety microwave link may
extend up to S years,. up to 7 yan for a public safety liDlc. The start date for the
voluntary _Iatiation period for the A • B block PeS licealees was April S, 1995,
which means that relocatiODS of both ...... IDd public safety microwaves in those
blocks may not be complete until the year 2002. Because the start dates for the C, D,
E, aDd F licensees have not yet been set, the relocatioDs for those blocks can be
expected to extend considerably into me next ceDlUry under the current Nles.

SKip SU'!f-II' iliaD May QIMtIy.... PCS TlCh....."! and
CompctItiyely, The five to seven years needed to relocate the iDcumbeDts can be
several teehnololicallifetimes for a wireless service. At the same time, existing
competing services wW e!:\iOy less vipxous competition, thus reduciDa opportunities
and further increasiDI the costs of the DeW enttaDtS. AccordiDaly, even apart from the
additional, unforeseen problems that have arisen in the relocation process, PeS
licensees face formidable risks in their efforts to deploy successful PeS systems under
the existina transition Nles.

UNFORSEEN CONSEQUENCES OF TIlE FCC TRANSmON RULES

&- Mk....'c .....1IId11Mlr NI!Wn An NmlOI tbe
bE*", !"In for .....,. G*, In response to questions posed by NTIA IDd
others during the Commiuion's PeS NJemakjna, representatives from the microwave
community consistently professed their intention to act reasonably during relocation
DeJotiations. (See AuaehmeDt D) However, with tbe advent of A IDd B block
IicensiDa, a microwave trIde lIIOCiatioIa IDd certain COIIIUltaDtS IDd lawyers for the
microwave commUDity bave .......y cIetaminec1 dIat tbe combination of the FCC's
traDSition rules, tbe 51.7 biIlioD paid for the A aDd B block licenses, IDd the substaDtial
cost of delays in iDitiatiDI .mce for A IDd B block lan-s, preIInts an opportunity
to level'lle exortritaat".uum paymeDtl out of thole nc-ees. As the followiDa
examples illustrate. certaiD ilaalDbe.-lDd their Idvilon lie atteIDPtiDI to unfairly
exploit die FCC's Jenerous mlocatioll timefrImes which were desiped to protect
liceDlees from service interruptions, not to provide an opportunity to secure windfall
proftcs.



• Some microwave incumbents have requested four to five times the actual
costs of comparable facilities in DegotiatioDs with PeS licensees for
rele;ation apeements. Attachment E includes several examples of actual
situations faced by PeS licensees in their efforts to secure relocation
agreements.

• Consultants aDd auomeys are eucouraM incumbents to view
comparable facilities as aD undesirable and UDdervaJued minimum they
should expect in reIW1l tor their relocation. For example. one set of
materials seat to microwave incumbents states that "[t)be issue of
'comparable' facUities has almost nothiDa to do with [the voluntary)
phase of the ueaotiatioDS." (See Attachment E)

• Consultants aDd attorneys are cbarlinl incumbents significant sums to
assist in obtainio• UDWU'l'I.Dted premiums from PeS licensees with the
apparent expectation tbat such costs wUl be underwritten by PeS
licemees themselves as reimburiement for relocation expenses. One
example of this is a CODtI'ICt for $180.000 for cODSUltin& services for the
city of SID Diqo. As part of their services. the consultants wUl
determine. "[t)be net profttabUity of each market to the wireless
providers," as well as ID analysis of each PeS licensee on the basis of
capitalization. spectrum auction bid, busiiJess experience, and other
factors, all of which are largely irrelevant to the issue of providing the
incumbent with comparable facilities. (See Attachment E)

Futgre C. D. E ed r IIpck LIe,sees WID EgcricDce EyeD Greater
prqwng From Sucb AINIIYC Pr......", Future C, D, E and F block licensees wUl
already be playina catch-up with A aDd B block licensees as a result of the delay in
their auctions. Their situatioDs will be reDdered even more precarious because several
factors sunest that they will be even more vu1Derable to, and suffer grealer hardship as
a result of. the abuses delcribed above.

• Bee.. die C. D, E" F blocks will be auctioDed for BTA service
1IeII. wbich lie rouply oae-teodl the size of die NTAs used for A and
B block auetioDI, IIIicrowave sysfeIDI win have a pater preclusive
effect on system deploymeat tbfouIbout their smaller aeoJDPhic areas.

• The D, E. IIIl F block IiceDlees will receive 0D1y 10 MHz aUocatioas
which. because of spectrum limitatioDl, will make it more difticult to
eDIiDeer tIaeir systems arouDd microwave iDcumbeDIs. The D. E. IDd F
block liceDleS also have a peater CODCeDtt'Ition of microwave links per
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MHz of specuum than die laqer blocks. which will exacerbate their
sy~ euaiDeerinl problems. (See Auaebment A)

De u.s. GA-' f." tile PIIIIk WII Pay To U. tile Ppckcts of
Miqpwue I..,,·,,· Mel Dck ......' A study of the economic impact on the
u.s. Government and the public of the abuses of the FCC's transition rules that have
been identified demonstrates that:

• Auction reveuues to tbe JOvel'DlDeDt will be reduced at least $.9 billion
aad up to $1.9 billion IS bidders cliscouDt me value of the C, D. E, and
F block liceasees because of hiaher than expected microwave relocation
costs created by incumbents' demaDds for unjustifllble premium
payments; aDd

• The public will experieace losses of $120 million per month or more
from delay in the inaulUJ'ation of service by A aDd B block licensees as a
result of the lack of competitive pressure on existing mobile services,
and additioDaJ of millions of dollars in losses from delays in the initiation
of service on the other blocks. (The study is appended as Attachment F)

CLARD1CATION AND FINE TUNING or THE PCS TRANSmON
RULES IS NECESSARY TO ACHIEVE THE AGENCY'S GOALS

The C9'U""'*ke..ShoyId IDe. Dltipqmtius (or AluM. The rules
governing compensation of iDcumbeDts for relocation costs should be modified to
inhibit bad faith bargainiDg for unwarranted wiDdfall payments.

• Under no circumataDces should costs reJaDna to efforts to obtain
premiuml be CODIiderecl put of tile expenses for which cost
compeDIItioIlapplies, wbetber attributable to internal resources or
eXtenll1 attomeys and CODIUIWIl fees.

For eumple, cbe portioD of tile SaD Dielo study dilcusled above
diNefId to evaluatioD of cbe valul of spectrum to 1be PeS
lie_ is wnJated to cIetenDiDiDI tbe comparability of proposed
alternative facilities and should. tberefore, DOt be recoverable.

• If DO qreement for relocation is reached duriDI tile volUDIaI'Y aeaociation
period, oaly tbe COIl of qiDeeriDa, iDltllliDa, testin& and cuuiDa over
to a comparable allll'llltive system should be recoverable. Furtber



clarification coDCel'Din& what constitutes a comparable system in this
~xt is necessary. It may also be appropriate to explore a limitation
of cost compensation to the undepreciated cost of an incumbent's existing
facilities where circumstances warrant. In no event, however, should
any neaotiation, 1e,1I or consultant fees incurred prior to the beaiDning
of the mandatory period be reimbunable after the close of the voluntary
period.

• A microwave licensee found not to have Delotiated in good faith during
the mandatory IJelC)tiation period would not be entitled to any cost
recovery, and its license would automatically be modified to a secondary
status.

The Iwe1yc-Mm'" ,.,..", PerIod BcguiraDcnts Should Be Clarified To
Amid UIlDCt"'n Dell" II res Dcglpygpt. Although microwave incumbents
must be ensured of receivq fully comparable communications systems, that can and
should be accomplished without introducing unnecessary delay into the relocation
process. To this end:

• The FCC should clarify that, if the alternative facilities to which a
microwave licensee is relocated prove not to be comparable durinl the
testiDa period. the liceDsee need nOt be restored to its origiDal 2 GHz
spectrum, but rather would be entitled to the provision of comparable
service by some other appropriate means. This would avoid any
requirement to hold the incumbent's 2 GHz spectrum in reserve during
that 12-month period.

• The Commission should make clear that the testing period is waivable by
incumbents by contract.

• The qeucy should clarify tbat die 12-mondl testiDa period will begin
witb tile cutover of a microwave system from its 2 GHz facilities to its
DeW facilities.

• In die cue of dilputa CODCeI'DiDI die comparability of DeW facilities
dIIriDI die 12-1DD111b .. period, die FCC sbould provide for iIIIepeDdent
eaam-riDllDIlysis aIM! arbitration UDder die _ policies applicable to
cost disputes cbat ariIe duriD& die JIIIOdation process.

•5-
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A Pmm' F. vtrl'ke!tpp of l»1tUc Safety Sta&w Is Reg....,. A process
should be defmed to allow PeS licensees access to iDformation essential to conf1IIl1 that
a microwave licensee's link or links qualify for the transition period reserved for
emergency pUblic safety uses.

ACTION IS NEEDED NOW

",.. e-riP'n ,£dee .. CrIdqI It 'nee tile DcI'm-e* ofreS S«ykM Md To Pre. SID..1= of..... A Bcyeue. Delays
in the deployment of new PeS systems resultiD& from the ideDtified abuses of the
trmsition Nles by microwave incumbents and their advisors are conservatively
estimated to be costinl consumers almost 54 million per day. Incumbents' efforts to
manipulate the relocation process are iIDpedina the inttoduction of new competition in
the wireless marketplace to the detriment of current IDd future PeS auction wiDllers as
well as the public they seek to serve. This adverse impact will be particularly
pronounced for C, D, E and F block services for which auctions have DOt yet been
held.

Equally imponantly, auction revenues will be less than aDticipated by the
Commission and Conpess because bidders for the C, D, E and F block licenses will be
compelled to discount the value of their bids in view of expected increases in relocation
costs and delays in their ability to initiate their services attributable to the unreasonable
demands of some incumbents. Consequently, the Commission should clarify its
transition Nles to minimize the opponunities IDd incentives for abuse and to ensure
that they serve their oriliDal purpose - protection of the incumbents from intemption
to their service and economic harm -- without producing unreasonable and unnecessary
delays in the deployment of PeS services.
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DISTRIBUI10N OF OfS LICENSES
IN RELATION TO THE FCC'S BLOCK ALLOCATIONS FOR

PERSONAL COMMUNICATIONS SERVICES
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MINIMUM NEGOTIATION
, PERIODS FOR 2 GHz MICROWAVB RELOCATION

Entity Being Relocated

Entity Public Safety Licensee Non-Public Safety Licensee
Seeking

Voluntary Mandatory Voluntary MandatoryRelocation
Negotiation Negotiation Negotiation Negotiation

Period Period Period Period

PCS Licensee 3 years 2 years 2 years 1 year

Unlicensed
PCS Equipment 3 years 2 years oyears 1 year
Manufacturer
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STATEMENTS OF INTERESTED PARTIES
REGAlU>1NG MICROWAVE R£LOCAnON

Throulhout the Emerging Technologies proceeding, PCS providers and
government agehcies voiced the concern that the long relocation periods established by
the Commission could lead to abuses by microwave incumbents. Members of the
microwave community, however, consistently denied that this would happen, arguing
that they faced strong incentives to be reasonable. To date, they have continued to
reject any suaaestions that incumbents are seeking to exploit the FCC's generous
transition rules. These statements are at odds with the situation that has developed, as
is demonstrated by the difficulties PCS licensees are experiencing in their relocation
nqotiations (See Attachment E). The followinl statements, which come from
comments filed in the FCC's Emerling Technoloaies docket (ET Docket No. 92-9),
illustrate the differences in the parties' views.

In comments tiled as early as 1992, NTIA, the National Telecommunications
and Information Administration, wamed that "[iln some cases, an existing user
operatina on spectrum of extreme importance to a new user miaht choose to "hold out"
in an attempt to extract all the economic values of the new license." Comment! of
NTIA. ET DocUt No. 92-9, at 14 (filed June 8. 1992),

PCS providers and other interested parties echoed this concern in comments rued
January 13, 1993 in that proceeding.

The only possible advantage of the transition period would be to allow
incumbents to receive compensation for moving frequencies during the transition
period in excess of their costs -- a windfall to incumbents that, in the end,
would be borne by PCS consumers -- and to allow them to build more 2 GHz
links that might then have to be relocated to new frequencies, also at the
public's expense. But even representatives of incumbent users claim they have
no interest in gamerina funds above their reasonable costs for milratinl to other
frequencies. American Personal Communiqtions at P, 3 n,7,

A lenlthier period [lonler than three years] would enable incumbent users with
spectrum that is in hiah demand to extract windfall profits from new licensees
by exp10itinl exclusive rilhts in a public resource. . . . Agrican Personal
Communiqtions at ,-6 (footnote omitted).

A tIuee to ten year period of required voluntary neaodations either will
unreasonably delay the implementation of PCS or forte PCS licensees to accept
unreasonable and costly demands to obtain access to desperately needed
spectrum. COl EotemriSCS. Inc. at ,.

Any transition period lonler than the three yean proposed in the NPRM
accomplishes nothinl but livinl the incumbents additional time to demand more
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money from the PCS operator in order to relocate. Omnipoint Communications
iLL.

Existing users will be able to use the threat of forcing a PCS licensee to
commence involuntary relocation proceedings as a means to boost the "price" of
relocation and achieve windfall profits. Pmonal Communications Network
Services of New York. Inc, at 6 (foomotc omitted),

Under these conditions, [the requirement for full compensation and the
provision that no licensee need ever move if the relocation would cause
technical or economic harm] a transition period serves no evident purpose other
than to provide incumbents a more extended period during which they are in a
position to negotiate for their "early" relocation at a premium cost. IelocatQr at
1.

Therefore, the only result of creating a minimum time period for "voluntary"
negotiations would be to encouraae incumbents to seek windfall payments
during that time period. Time warner at 12 0.14.

The following statements were some of the responses of microwave industry to these
concerns, as contained 1n their reply comments filed February 12, 1993.

Questar is disturbed, for example, that several parties' comments reflect the
belief that 2 GHz microwave licensees will be unreasonable and use this
opportunity to make exorbitant demands on new teehnolOlY service providers.
Companies such as Questar have an overriding responsibility to ensure the
safety and efficiency of their operations. This objective must be paramount in
any evaluation of comparable alternative facilities. If the Commission adopts a
reasonable voluntary negotiation period, the parties should be able to negotiate
comparable alternative facilities acceptable to both. Oucsw Seryice
Caamation at ,-6 (footnote omitted>.

The CODCa'DS expressed by LOCATE [PeNS-NY] and othen are
lfOundless and are based on a fundamental misunderstandina of the use to
which private microwave u.s put their facilities. As UTC and numerous other
commenters emphasize, private microwave facilities are a business "tool, II and
not a commercial "franchise." UTC understands that the proponents of
commercial PCS systems value spectrUm for its profit-makina potential, and are
inclined to attribute the same motives to private microwave licensees.
However, the evidence submitted in this proceedina confirms that microwave
licensees will, in lood faith, negotiate for reasonable offen to relocate to
alternative facilities. UTC at 17.
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F-unher, as UTC arlues in its comments, to the extent voluntary
negotiations~ lead to stone-walling or unreasonable demands for
compensation, the mere availability of a mandatory relocation procedure will act
as an incentive for incumbent licensees to nqotiate in loocl faith. By granting a
"self-help" remedy to new service licensees, the Commission has ensured that
incumbent licensees' barlaininl power will be restrained. Even without the
threat of mandatory relocation procedures, marketplace realities will limit any
incumbent's ability to hold-out very long. UIC at 18.

Finally, as UTC noted, most licensees in the 2 GRz band would welcome the
opportunity to discuss relocation so that continued operations will not be
threatened by interference from the new tee:hnololY systems, or "orphaned" due
to the demise of the 2 GHz equipment market. UTC at 18.

In comments filed on June IS, 1995, i~ response to Pacific Bell Mobile Services
petition for rule makinl on microwave relocation cost sharinl, three parties again
raised the issue of incumbent microwave licensees demandinl premium payments.

Additionally, allowinl incumbents to delay relocation lives them the opponunity
and incentive to demand a premium from the PeS licensee and thus increases
the cost of PCS service to the public. kllSouth ComoratiQn at 7.

The Commission should make it quite clear that the costs of relocation are
exactly that --~, and do not include the opportunity fQr the incumbent
licensees to profit from their current residence in the PCS spectrum.
SQuthwcstern Bell Mobile Scryices at 6.

The CQmmissiQn shQuld establish rules which allQW incumbent licensees to be
made whole for the path or paths which cnlIte interference, but eliminate the
ability to exhQrt unreasonable payments and equipment enhancements from the
PCS industry. Stutbwestern Bell Mgbilc Services at 6.

In its iRitial experience deaJin. with incumbent microwave licensees, the Sprint
Venture hu encountered sianifiClftt reluctance by some incumbents to relocate
unless, in some cues, entire rqional systems are relocated or sianificant
capability uPlfldes are provided . . .. Some incumbents believe they can exact
this tribute because PCS providers would otherwise be forced to sit on their
spectrum auction investment or install incomplete systems while the voluntary
neaotiation clock slowly runs its course. Sprint Telecommunications at 4.(4)

- 3 •
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The Commission should suppress any expectation that incumbent microwave
users may obtain unjust enrichment from the relocation process. Smin.t
Iclecommunicatiooa at 6-7.

In the reply round, additional comments were filed on both sides of the issue (June 30,
1995).

Sprint and ~llSouth make unsubstantiated allegations that several microwave
licensees seek to "exact tribute" for rapid relocation. These vague claims ignore
the reality: microwave licensees cannot flick a switch and instantly leap to a
higher band. American AssociatioD of Railroads at 6.

SBMS and Sprint seem to object to the basic concept that PCS licensees may
need to pay a premium to obtain more rapid clearing of the 2 GHz microwave
band. The Commission's transition rules were intended to provide a reasonable
period for negotiations and the extremely difficult and time-consuming process
of identifying appropriate replacement frequencies. conducting engineering
studies, constructing new facilities and sites, completing necessary tests and
obtaining required lovemment approvals. If a microwave licensees can
somehow expedite that process, there is no reason why a PCS licensee with an
IIgressive implementation schedule should not provide reasonable incentives for
that to occur. AMOCiation of Public-SafeLY Commynications Officials
International. Inc, at 4-' (fpotnote omitted),

Second, many incumbent microwave licensees have demanded the payment of
substantial sums of money in return for their willinaness to relocate during the
voluntary window. For example, incumbent licensees are being advised that,
because the "voluntary nqotiation period, comparable facilities [are tbe] worst
case scenario. Even if you are eventually relocated involuntarily, you always
are entitled to comparable facilities. If you relocate voluntarily, you are entitled
to anythina that is mutually qreeable. to

Relocation costs should be compensatory in nature, rather than a windfall
for microwave incumbents. IcIlSouth CoJ:poration at 11-12 (footnolC
omipn(11-12)

As stated above, many incumbent licensees currendy view the voluntary
negotiation period u a mechanism to exact premiums. Be11Soutb Coaxntjgn at
u,,(lS)
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In their comments, some PCS licensees complain to the Commission that
incumbents are seelcina more than just "comparable facilities." They have
confused, however, their obliptions durinl the inyolunflO' rclgcatjpn phase,
which may be reached three to five years from now, with their opponunity now
to live the incumbents an incentive to vacate the band. There is nothing
abusive or excessive about _Idoa to nqotiate an attractive buyout package
during the voluntary negotiation period. It is exactly what the Commission
intended as the best means to induce incumbents to leave the band prior to
mandatory relocation. Keller" Heckman at 3.

To avoid abuse of this process by incumbents seelcinl to extract unreasonable
and excessive concessions for relocation, "comparable facilities" should be
defmed as facilities that permit continued service at interference levels no
Ireater than users experienced on the incumbent's orilinal facilities. Without a
clear limitation on the responsibilities of PeS licensees, incumbents may attempt
to extract from relocators unjustified premiums that are unrelated to achieving
the aoa! of comparability. McCaw Cellular Communications at 4-5 (footnote
omitt"n.

Nonetheless, some microwave licensees have assened in their comments that
they are entitled to the "fair market value" of the licenses. . .. It would
frustrate this clear FCC policy to permit incumbents themselves to take
advantage of these protlCtions by extractina unreasonable concessions from PCS
licensees over and above the costs of comparable replacement facilities.
Personal Communications Indust(y ASsociation at 7 (footnote omitted),

As various panics have noted, the "voluntary" neaotiation period has become
merely a way for the incumbent licensees to seek an undeserved premium,
above the actual cost of comparable facilities, to be relocated. Southwcstern
Bell Mobile SoryicM at 4.

Now, barely tluee months into the nqotiation process, elements in the PCS
community are demandina that the transition plan be substantially revised on the
basis of unsubstantiated claims of lQtic;iaW abuse on the part of incumbents.
lITC It 13-14.

It strains reason to sUllest that parties could abuse a process based on yoluntary
nqotiations. tITC at lS,
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ATTACHMENT E



PROBLEMS ENCOUNTERED BY PeS LICENSEES
REGARDING MICROWAVE RELOCAnON

As PCS licensees have begun the task of relocating microwave incumbents from
2 GHz spectrum in order to deploy PeS systems, they have discovered that some
incumbents and their advison have misunderstood the purpose of the FCC's transition
Nles. These incumbents are attempting to use the transition Nles to extraet exorbitant
premiums from PeS licensees rather than obtain a comparable system. The following
are examples of actual relocation demands encountered by PCS licensees during the
negotiation process.

1. The PCS licensee surveyed the incumbent's 1.9 GHz system and an equipment
manufacturer quoted a relocation price of 5225,000 per link, including an
upgrade of equipment. The incumbent demanded 5400,000 in cash for each
relocated link, which is in excess of 70% over actual relocation cost. The pes
licensee's negotiator took the incumbent's demand back to the licensee for
consideration.

During the interim, the incumbent attended a seminar on the "value" of these
frequencies to PCS licensees. The incumbent then rescinded its $400,000 offer
and stated that it would not take less than $1,200,000 per link. This would put
the total demanded by the incumbent to relocate twelve links at $15,600,000.
That is $12,900,000 more than, or almost five times, the actual cost to relocate
the links.

2. An incumbent, a municipality, has engaged a law firm to negotiate microwave
relocations with PCS licensees on the incumbent's behalf. Without regard to the
underlying systems or the actual costs of relocation, the incumbent's negotiators
demand $1,000,000 per link.

The incumbent itself stated that it has a right to get "whatever it can when it
sells its assets. It When confronted with the fact that its citizens will have to pay
more for PeS services (and more for cellular services since pes will be less
competitive) the incumbent also stated, "that's why we like this - it's a hidden
tax."

3. Another incumbent (in the same industry u the incumbent referenced in
Example, I) stated that it believes it is unconscionable to demand amounts in
excess of the actual relocation costs. Nevertheless, it does not want to look
foolish or nqUeent to its shareholders. The incumbent wanted to know if the
PCS licensee would "hold the line" against unreasonable demands by other
incumbents, and if not, would the PeS licensee be willing to pay the incumbent
additional funds if the incumbent settles early for the costs of relocation.
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4. One PeS licensee noted that although less than one-third of the incumbents with
whom it must negotiate are causing difficulties, these few account for nearly
two-thirds of the links which the PCS licensee must relocate.

5. A PeS licensee has been negotiating with an incumbent since April of 1995.
The incumbent has the second largest network that is fully contained within the
licensee's market. The incumbent initially asked for a Sonet replacement
system which is well beyond what could be considered a comparable
replacement. Recently, the incumbent has included in its requirements that the
PCS licensee also relocate the incumbent's 6 GHz analog links. Additionally,
the incumbent is one of two incumbents that has not allowed site surveys and
due diligence review of its network, thus not allowing the PCS licensee
determine what would constitute a comparable system.

6. A PCS licensee is negotiating with a non-public safety incumbent which has the
largest network requiring relocation in the PCS licensee's market area. The
incumbent has stated that if the PCS licensee wants it to relocate the link prior
to the end of the voluntary and mandatory negotiation periods, the PCS licensee
will have to pay for an aerial fiber replacement system. The incumbent has
retained two consultants to assist in the negotiations.

7. The incumbent's system is a large multi-link, multi-MTA system in the PCS
band with additional links in the 2.1 GHz band.. Ten of its "PCS band" links
are in within the PCS licensee's market, but only one is co-channel to the PCS
licensee. The incumbent's position is that the more links a PCS licensee is
willing to relocate, the better the per link cost. It is also seeking reimbursement
for links in the 2.1 GHz band which are not included in the PCS spectrum. The
incumbent has stated that if a PCS licensee wants it to relocate prior to the 3
year FCC stated time frame, a premium would be required.

8. The incumbent is a pUblic safety entity and is aware of the leverage that this
position affords them. Currently it has a 600 channel analog system which is
operating at two-thirds of its capacity. To relocate prior to the expiration of the
three-year voluntary and two-year mandatory period, the incumbent is
demanding that the PCS licensee provide it with a DS3, 6 GHz replacement
system. A sixteen T-l digital replacement system, which is a considerable
upgrade, would be approximately one-half the cost of the requested DS3 system.

9. The incumbent, a governmental entity, has four analog links which the PeS
licensee needs to relocate. The PCS licensee determined that the cost of
providing comparable systems is $760,000. The incumbent has stated that it
would like a cash payment, and it will do the relocation on its own. The PCS
licensee offered $800,000 for the relocation of all four links. The incumbent
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